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COUNTY OF SALINE’S MOTION IN LIMINE

COMESNOW theCOUNTY OF SALINE, Intervenor,throughits undersignedState’s

Attorney,andfor its Motion in Limine, statesasfollows:

1. This motion in limine is directedto thehearingofficer, requestingadvancerulings

on certainevidentiaryissueswhich mayor arelikely to ariseathearing.

2. The CountyofSalineasksthat thehearingofficerprohibit Petitionerfrom

eliciting any testimonyconcerningpermit decisionsby theIllinois EnvironmentalProtection

Agency(“JEPA”) otherthandecisionswith respectto facility 165808001(Petitioner’sfacility,

knownasSalineCountyLandfill, Inc.), for the following reasons:

A. This caseconcernsonly theSaline CountyLandfill, Inc.,andno other

facility. Hence,decisionsconcerningotherfacilities haveno relevanceto this proceeding.In

this permit appealproceeding,theIEPA’s permit denial letter framestheissuesfor review. That

denial letterstatedthat thepermit applicationwasdeniedbecausegrantingit would causea

violation oftheIllinois EnvironmentalProtectionAct or theBoard’sregulations(seePetitionfor



ReviewofPermitDenialPer415 ILCS 40(a)(1),atparagraph2),and specificallythat “{t]he

applicationdid not provideproofoflocal siting approvalpursuantto Section39(c) of theAct.

Thesitingprovidedin theapplicationexpired.”(~Petitionfor Reviewof PermitDenialPer

415 ILCS 40(a)(1),atparagraph3). NeithertheIEPA’s permitdenialletter,norPetitioner’s

Petitionfor Review,rely uponanyotherpermitapplicationor decisionwith respectto thepermit

decisionbeingchallenged.

B. Petitioner’sPetitionfor Reviewdoesnot assertanybasiswhy decisions

with respectto otherpermit applicationscouldhaveany bearinguponthis proceeding. The issue

beforetheBoardin this caseis thecorrectinterpretationof thestatuteandwhetherthis specific

permit application,if granted,wouldviolate theAct; this issueis not whethertheIEPA hasever

beenfacedwith otherpermit decisionsin othercaseswith similaritiesto this one.

C. PetitionerhasservedupontheIEPA certaindiscoveryrequestsrelatingto

otherfacilities;however,thefiles pertainingto permitactionsor otherdecisionswith respectto

suchfacilitieshavenot beenproducedor madeavailableto theCountyof Saline. In light of

Petitioner’sfailure to havetimely producedthesedocumentsor madethemavailablein support

of thePetition,theCountyof Salinewill be extremelyprejudicedby any attemptby Petitionerto

introduceany evidencerelatingto any suchotherfacilities.

D. If Petitioneris permittedto introduceevidenceconcerningpermit

decisionswith respectto otherfacilities,thensuchevidenceshouldbe permittedonly on

conditionthat theentirepermit files for eachsuchfacility andpermit decisionbe alsointroduced.

In theabsenceof completeproduction,neitherthis Board northeparties(andparticularlynot the

Countyof Saline)will haveany assurancethatthe informationintroducedis accurateand

relevant,or if insteadit hadbeensuperceded,withdrawn,or otherwiseis for somereason
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incompleteor inaccurateinformation,or for anyreasonsthepermitdecisionwasnot analogous

or similar to thedecisionatissuehere.

E. Petitionerhasserveda substantialnumberofdiscoveryrequestsuponthe

IEPA seekinginformation regardingotherJEPAdecisionsinvolving otherfacilities. .~Although

pursuantto this Board’sproceduralrulestheserequestsmaybe “relevant” for discovery

purposes,theyarenotnecessarilyalsorelevantfor purposesof introductionat hearing. Indeed,

Boardproceduralrule 101.616(e),35 Ill. Adm. Code101.616(e),specificallyrecognizesthat

relevancefor purposesof discoveryis muchbroaderthanfor purposesof trial. ~ ~ 35 Ill.

Adm. Code101.616(a).For this reason,themerefactthat Petitionerwaspermittedto asksuch

questionsin discoveryis nojustification for their introductionin evidence.

F. Hence,Countyof Salinerequeststhat this Board,throughits hearing

officer, enteran orderin limine barringPetitionerfrom presentingevidencenotrelevantto any

issuein this proceedingconcerningother JEPApermitdecisionsregardingotherfacilities.

3. In addition,County of Salinerequeststhat thehearingofficermemorializethe

oral ruling madeduringtheFebruary26,2004conferencecall, that theFebruary27,2004

depositionof JoyceMunie will be for purposesofdiscoveryonly, andthetranscriptwill not be

offeredor acceptedinto evidence. All partiesagreedto this during theFebruary27 status

conferencecall.

4. TheCountyof Salinealsorequeststhat thehearingofficerbar Petitionerfrom

offering into evidencetheinterrogatoryresponsessubmittedby IEPA in responseto

interrogatoriespropoundedby Petitioner. Theinterrogatories,andtheir responses,weremade

for discoveryonly; if informationis containedthereinthat is relevantandadmissibleathearing,

Petitionermustpresentathearingthetestimonyor documentaryevidence.$~Boardprocedural
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rule 101.626,35 Ill. Adm. Code.101.626(settingforth thetypesof evidenceadmissibleat

hearing).Further,theCountyof Salinewouldstrenuouslyobjectto simplyintroducingthose

responsesinto evidencebecausetheCountyof Salinehashadvirtually no opportunityto address

theinterrogatoryresponsesthroughcrossexamination. Thoughit maybe appropriatefor parties

to worktogetherto reducetheneedfor hearingon particularissues,this goalcannotbe advanced

over theneedsof anyindividual party to presentits own case,including crossexaminingother

parties’witnesses.It would be highly inappropriateandprejudicial to theCountyof Salinefor

thediscoveryresponsesoftheIEPA to simply be introducedinto theseproceedingsasevidence;

conversely,Petitioner,whichpropoundedtheinterrogatoriesand obtainedtheanswers,can

reproduceresponsesit deemsdesirableat hearing,in a forum and in amannerthatwill permit

theCountyof Salineto conductits examinationoftherelevantwitnesses,will sufferno

prejudicewhatsoever.SeeSupremeCourt Rule213(h)and 212(a)(statinginterrogatoriesmay

be usedfor impeachmentand asadmissions,but only maybe offeredasevidenceupon

reasonablenoticewherepartyansweringinterrogatoryis deador otherwiseunableto attend).

Thereforethe suggestionof Petitioner,madeduringtheFebruary26 conferencecall, thatthe

interrogatoryresponsesmight simply be introducedinto evidence,shouldbe denied,in advance,

by the hearingofficer, andtheCountyof Salineherebyexpressesits objectionto any such

procedure.

WHEREFOREIntervenor,COUNTY OF SALINE, asksthat thehearingofficerenteran

orderin limine limiting Petitioner’sevidenceas expressedabove.
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Rod Wolf
SalineCountyState’sAttorney
10 E. PoplarSt.
Harrisburg,IL 62946
(618) 253-7169 phone
(618) 253-4106 fax
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Respectfullysubmitted,
SalineCounty,Intervenor
By its attorney

By / .

od Wolf
State’sAttorneyfo aline County
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NOTICE OF FILING AND PROOF OF SERVICE

To: Brian E. Konzen,Esq.
Lueders,Robertson,Konzen&

Fitzhenry
1939Delmar,P.O.Box 735
GraniteCity, IL 62040

Pollution ControlBoard,Attn: Clerk
100 WestRandolphStreet
JamesR. ThompsonCenter
Suite 11-500
Chicago,IL 60601-3218

CarolSudman
HearingOfficer
Illinois Pollution ControlBoard
600 SouthSecondStreet,Suite402
Springfield,IL 62704

JohnKim
Division ofLegal Counsel
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box 19276
Springfield, IL 62794-9276

/ /~4aL
PLEASETAKE NOTICE that on the/5tdayof~ 2004,we sentviaFedEx

delivery to theClerk of thePollution ControlBoardthe original andfourcopiesof the
COUNTY OF SALINE’S MOTION IN LIMINE for filing in theaboveentitledcause.

Theundersignedcertifies that a true andcorrectcopy ofthe above-describeddocument
was servedupon eachof the above-identifiedindividuals via FedEx (a private courier), by
enclosingthe same in envelopesproperly addressedand by depositingsaid envelopesin a
FedExdropboxin Harrisburg,Illinois, all on the/ dayof~, 2~04.

RodWolf
SalineCountyState’sAttorney
10 E. PoplarSt.
Harrisburg,IL 62946
618-253-7169phone
618 253-4106 fax
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